United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






PATRICK J. HURLEY, AS SECRETARY OF WAR; THOMAS 
.E. CAMPBELL, AS PRESIDENT OF UNITED STATES 
CIVIL SERVICE COMMISSION; GEORGE R. WALES, 
AND JESSIE DELL, AS COMMISSIONERS, U. S. CIVIL 
SERVICE COMMISSION, APPELLANTS 

HOWARD L. CRAWLEY 



APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 




COURT OF APPEALS, DISTRICT OF COLUMBIA 

January Term, 1931 


No. 5336 

PATRICK J. HURLEY, AS SECRETARY OF WAR: THOMAS 
E. CAMPBELL. AS PRESIDENT OF UNITED STATES 
CIVIL SERVICE COMMISSION; GEORGE R. WALES AND 
JESSIE DELL, AS COMMISSIONERS. UNITED STATES 
CIVIL SERVICE COMMISSION, APPELLANTS 

vs. 

HOWARD L. CRAWLEY, APPELLEE 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


INDEX 

Original Print 

Caption- a 1 

Petition for writ of mandamus... 1 1 

Fiat of Justice Wheat__ 6 4 

Exhibit 1_ 7 4 

Affidavit of Howard L. Crawley_ 8 5 

Return and answer of Patrick J. Hurley, Secretary of War_ 9 5 

Return and answer of United States Civil Service Commission- 13 7 

Demurrer to return and answer of Patrick J. Hurley; Note_ 18 10 

Demurrer to return and answer of United States Civil Service 

Commission_ 19 11 

Note; Notice_ 20 11 

Service_ 21 12 

Memorandum opinion_ 21 12 

Order for writ of mandamus; appeal noted_ 27 15 

Notice_ 28 15 

Assignment of errors_ 28 16 

Designation of record_ 29 16 

Clerk’s certificate_ 30 16 

35145—31-1 I 
















I 


PATRICK J. HURLEY ET AL. YS. HOWARD L. CRAWLEY! 1 

a Supreme Court of the District of Columbia 

i 

! Howard L. Crawley, petitioner 

vs. 

Patrick J. Hurley, as Secretary of War ; Thomas 
E. Campbell, as President of United. States Civil Law, No. 78232 
i Service Commission; George R. Wales, and Jessie 
Dell, as Commissioners, U. S. Civil Service Com¬ 
mission, respondents. 

United States of America, District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
i Columbia, at the City of Washington, in said District, at tli6 times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Petition for writ of mandamus 

Filed June 20, 1930 

* i 

! 

i In the Supreme Court of the District of Columbia j 

Howard L. Crawley, petitioner 

vs. 

Patrick J. Hurley, as Secretary of War; Thomas 

E. Campbell, as President of United States Civil Law, No. 78232 
Service Commission; George R. Wales, and Jessie 
Dell, as Commissioners, U. S. Civil Service Com¬ 
mission, respondents. 

To the Honorable the Justices of the Supreme Court of the District 
of Columbia: 

Your petitioner, Howard L. Crawley, respectfully shows |to the 
court as follows: 

1. That he is a citizen of the United States and a resident of the 
city of Washington, District of Columbia. 

2. That the respondent, Patrick J. Hurley, is the Secretary of 
War of the United States; that the said Thomas E. Campbell is 
president of the United States Civil Service Commission; that 
George R. Wales and Jessie Dell are commissioners of the United 
States Civil Service Commission; that all of said respondents have 
their official offices and headquarters in the city of Washington, 
District of Columbia, and each having to do officially with the ad¬ 
ministration of the various acts of Congress, Executive orders of the 
President of the United States with respect to the granting of mili¬ 
tary preference to disabled veterans and persons separate from the 

military service of the United States under honorable con- 
■2 ditions, and each of the said respondents are sued in! their 
said official capacities. 

3. That on to wit, August 26, 1918, your petitioner was ordered 
by division four of the local draft board for the District of Colum¬ 
bia to report at the city post office at 8.00 p. m. September 2j 1918, 
.and was advised that from and after said date and hour he would 

i 


i 
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be a soldier in the military service of the United States, a copy of 
said notice being attached hereto and marked “ Plaintiffs Exhibit 
One/' 

4. That on to wit, September 2,1918, plaintiff reported pursuant to 
said order to the city post office at 8.00 p. m. and thereupon entrained 
as a soldier of the United States to Camp Lee, Virginia; that upon 
arrival there he went through the usual routine, but contracted 
blood poison after arrival at said camp; that he entered the hospital 
September 4, 1918, and remained under treatment until September 
20, 1918, at which time he was discharged from the hospital and 
ordered back to duty and ordered to move beds which had been 
used by persons suffering from influenza, there being an influenza 
epidemic at said camp at said time, and as a result thereof your 
petitioner was taken ill with influenza and was readmitted to hos¬ 
pital October 3, 1918, where he remained until November 9, 1918, 
at which time lie was discharged from the military service of the 
United States under honorable conditions. 

5. That your petitioner took a civil-service examination for 

44 printing pressman—cylinder" and was rated 70% as a result 

of said examination bv the United States Civil Service Commis- 

•/ 

sion, but was not granted preference to which he is informed he is 
entitled by reason of his military services as aforesaid. 

3 G. That Vour petitioner received an appointment to a position 
in the departmental service of the United States in the Bureau 

of Engraving and Printing during the year 1929, but because of a 
lack of work was dropped from the roll of said bureau. 

7. Your petitioner has asked the United States Civil Service 
Commission repeatedly to grant him the preference to which he is 
entitled by reason of law and Executive orders of the President of 
the United States relating to appointment and reinstatement to a 
position, but said commission advised that it could not grant him 
said preference because the War Department would not furnish 
a proper certificate under which same could be granted. 

8. That if your petitioner were granted the preference to which he 
is entitled he would, under the rules and regulations of the United 
States Civil Service Commission, now be entitled to obtain a posi¬ 
tion as k4 Printing pressman—cylinder ” by reason of said examina¬ 
tion; that your petitioner is now out of work and believes that the 
right to this preferential appointment is a substantial legal right 
to which he is justly entitled and same is highly important and 
worth much to him. 

9. Y'our petitioner further shows that he is a disabled veteran 
and has been recognized as such by the United States Veterans’ 
Bureau and has received compensation for a disability suffered in 
and during his military service, as aforesaid, for a period of ap¬ 
proximately six years; and that the United States Veterans’ Bureau 
has notified the United States Civil Service Commission that your 
petitioner was receiving compensation from the said Veterans’ 
Bureau. 

10. Your petitioner further shows that on July 11, 1919, Congress 
enacted a law providing as follows : 

4 44 That hereafter in making appointments to clerical and 
other positions in the executive branch of the Government in 

the District of Columbia or elsewhere, preference shall be given to 
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i 

honorably discharged soldiers, sailors, and marines, and widows of 
such, and to the wives of injured soldiers, sailors, and marines; who 
themselves are not qualified but whose wives are qualified to: hold 
such position.” 

And on March 3, 1923, the President of the United States issued 
an Executive order (No. 3801), which provides in part as follows: 

“ * * * Applicants for entrance examination who, because of 

1 disability, are entitled either to a pension by authorization off the 
Bureau of Pensions or to compensation or training by the Veterans’ 
Bureau, shall have ten points added to their earned ratings. * * * ” 

That on to wit, October 21,1925, the President of the United States 
issued an Executive order (No. 4329), which provides in part as 
follows: 

“A person honorably released from the active military or naval 
service of the United .States after service in the Civil War, o'r the 
war with Spain, or the war with Germany, or his widow, or an Army 
nurse of any of said wars, or the wife of an honorably released totally 
disabled veteran of any of such wars may be reinstated within five 
years from the date of separation.” 

That on to wit, March 2, 1929, the President of the United States 
1 issued an Executive order (No. 5068), which provides in p^rt as 
follows: 

“All competitors rated at 70 or more shall be eligible for appoint¬ 
ment, and their names shall be placed on the proper register, accord¬ 
ing to their ratings; but the names of disabled veterans, their wives, 
and the widows of honorable discharged soldiers, sailors, and ma- 
j rines shall be placed above all others.” 

Your petitioner is legally advised that by virtue of the abov^ pro¬ 
visions of law and Executive orders under the facts as set iforth 
herein, that he is entitled to have and receive the benefit of ten addi¬ 
tional points added to his earned rating by the respondent, 
5 United States Civil Service Commission, acting in conjunction 
with the respondent, the Secretary of War, and by reason of 
military preference and by reason of being a disabled veteran and 
having received a grade of 70 or more he is entitled to reinstatement 
and have his name placed above all others. 

12. Your petitioner further shows that the decisions of the United 
States Civil Service Commission and the War Department wefe not 
based upon a sound construction of law and Executive orders! that 
same is legally unwarranted and unjustified and the respondents 
herewith should be required by a writ of mandamus of this Court, 
notwithstanding such decisions to grant to your petitioner an addi¬ 
tional ten points upon his earned rating and to reinstate him in 
said service and to place his name ahead of those names on the 
proper register, to which right he is entitled by reason of the 
premises aforesaid; and your petitioner, being without remedy in 
the premises, prays: 

1. That a writ of mandamus may be issued to the said respondents, 
commanding them to grant your petitioner (a) the additional ten 
points added to his earned rating, to which he is entitled by reason 
of Executive order of March 3, 1923 (No. 3801); (b) to reinstate 
your petitioner as provided by Executive order, October 21; 1925 
(No. 4329); (c) to place the name of your petitioner above all bthers 
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on the proper register in accordance with the provisions of Execu¬ 
tive order. March 2. 1929 (No. 5068). 

2. That a propel rule be issued against the respondents, requiring 
them to show cause why the foregoing relief should not be 
3. And to have such other and further relief as the court 
6 may find just and proper in the premises. 

Howard L. Crawley, Petitioner. 

Warren E. Miller, 

Attorney for Petitioner. 

District of Columbia, ss: 

I, Howard L. Crawley, do solemnly swear that I have read the 
foregoing petition, by me subscribed, and know the contents thereof; 
that the matters and things therein stated of personal knowledge are 
true, and those stated on information and belief, I believe to be true. 

Howard L. Crawley. 

Subscribed and sworn to before me, this 10th day of June, A. D. 
1930. 

[notarial seal.] Wm. J. Middleton, 

Notary Public , D. C. 

My commission expires the 27th day of July, 1930. 

Let the foregoing suit be filed without the prepayment of costs. 

Alfred A. Wheat. 


7 Exhibit 1 

order of induction into military service of the united states 
The President of the United States to Howard Lacy Crawley. 

(Christian name) (Surname) 


Order Number 155. Serial Number 59 

Greeting: Having submitted yourself to a local board composed 
of your neighbors for the purpose of determining the place and 
time in which you can best serve the United States in the present 
emergenev, vou are herebv notified that you have now been selected 
for immediate military service. 

You will, therefore, report to the local board named below at 
city post office, at 8 p. m., on the 2nd day of September, 1918, for 

(Place of reporting) (Hour of reporting) 

militarv dutv. 

From and after the day and hour just named you will be a soldier 
in the militarv service of the United States. 

J. Rozier Biggs, 

Member of Local Board for Division No. J, 

District of Columbia. 

Report to local board for-. 

Local Board for Division No. 4, District of Columbia. Room 405, 
District Building. Washington, D. C. 

Date, August 26, 1918. 
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8 Affidavit of Howard L. Crawley 

******* 

City of Washington, 

District of Columbia , ss: 

i Howard L. Crawley, being first duly sworn according to law upon 
oath deposes and says that he is plaintiff in the above-entitled action 
in which request is made for a writ of mandamus to issue against 
respondent’s commanding them (1) to grant affiant the ten additional 
points added to his earned rating under civil service examination, 
(2) to reinstate affiant in the classified civil service, and (3) to place 
affiant's name at the head of all others on the proper civil service 
register; that affiant is a disabled veteran of the World War,!is out 
of work, and verily believes he is legally entitled to the writ | afore¬ 
said, as same will make it possible for him to secure a position; 
that affiant has no money at present available to make deposit for 
costs and therefore asks the court that he be permitted to file this 
petition without the prepayment of costs as provided by section 176 
of the Code of Law for the District of Columbia. 

Howard L. Crawley. 

Subscribed and sworn to before me this 10th day of June,! A. D. 
1930. | 

[notarial seal.] Wm. J. Middleton,| 

Notary Public , D. C, 

My commission expires this day of July 27th, 1930. 

I 

9 Return and answer of Patrick J. Hurley , Secretary of War 

I 

! 

i Filed June 27,1930 

* * * * * * ! * 

Now comes Patrick J. Hurley, Secretary of War, one of the re¬ 
spondents herein, and for return to the rule to show cause and answer 
to the petition, says: 

1 and 2. Respondent admits the allegations of paragraphs one 
and two of said petition. 

3. Respondent admits the allegations of paragraph three, except 
that respondent denies that petitioner was ever a “ soldier ” in the 
military service of the United States. 

4. Respondent denies the allegations of paragraph four as stated, 
and specifically denies that petitioner was ever a “ soldier ” of the 
United States, and upon information and belief avers the fact to be 
that according to the records of the War Department, petitioner 
herein was inducted into the military service on September 2i, 1918, 
by the local board for division No. 4 of the District of Columbia, 
and was sent to Camp Lee, Virginia, for physical examination to 
determine his fitness for military service; that said petitioner ar¬ 
rived at said camp on September 3, 1918, the day before he was ad¬ 
mitted to the hospital and the clinical record on file in the Wgr De¬ 
partment indicates that petitioner’s left thumb had become slightly 
tender on pressure about eight days before his admission tjo said 
hospital and had grown worse gradually, the pain having become so 
severe on the preceding Sunday that poultices had been applied; 
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that on September 4, 1918, petitioner was admitted to the base hos¬ 
pital at said camp and remained under treatment until September 
26, 1918; that during the period from September 26th to Oc- 

10 tober 3, 1918, petitioner was with the 155th Depot Brigade 
awaiting his turn for physical examination for acceptance 

or rejection as a soldier, being carried on the records of the War 
Department during that period as a u recruit," being the term ap¬ 
plied in the United States Army to those who have not yet been 
accepted as soldiers. Petitioner was again admitted to said base hos¬ 
pital on October 3, 1918, and remained therein until November 9, 
1918, when he was examined and found physically disqualified for 
military service. Petitioner was accordingly rejected, and on recom¬ 
mendation of the examining board was discharged from the draft 
on November 9, 1918. Respondent admits that petitioner was in the 
military service of United States from the date of his induction to 
the date of his discharge from the draft, and that his separation 
from the military service was under honorable conditions, but re¬ 
spondent specifically reiterates his denial that petitioner ever has 
been a “ soldier " of the United States. 

5 and 6. Respondent does not have sufficient information or knowl¬ 
edge to form a belief as to the truth or falsity of the allegations in 
paragraphs five and six of said petition. 

7. Respondent admits that the War Department has refused to 
certify petitioner to the United States Civil Service Commission 
as a discharged “soldier" of the United States, for that petitioner 
never has been a “soldier." Respondent denies that petitioner is 
entitled by law to military preference. 

8 and 9. Respondent does not have sufficient information or knowl¬ 
edge to form a belief as to the truth or falsity of the allegations in 
paragraphs eight and nine of said petition. 

10. Respondent admits that the act of July 11, 1919, (41 Stats. 
37), is correctly quoted. 

11 Respondent admits that the excerpt from Executive Order 
No. 3801 is correctly quoted, but avers the fact to be that said 

Executive Order No. 3801 has been superseded by Executive Order 
No. 5068, and that a complete rule and order now in force in this 
connection is civil service Rule VI, as amended by the Executive 
order of March 2, 1929, reading as follows: 

“Examination papers shall be rated on a scale of 100, and the 
subjects therein shall be given such relative weights as the commission 
may prescribe. Honorably discharged soldiers, sailors, and marines, 
shall have five points added to their earned ratings in examinations 
for entrance to the classified service. Applicants for entrance 
examination who, because of disability, are entitled either to a 
pension by authorization of the Bureau of Pensions or to compensa¬ 
tion or training by the Veterans' Bureau, and widows of honorably 
discharged soldiers, sailors and marines, and wives of injured 
soldiers, sailors, and marines, who themselves are not qualified, but 
whose wives are qualified for appointment, shall have ten points 
added to their earned ratings. In examinations where experience is 
an element of qualifications, time spent in the military or naval serv¬ 
ice of the United States during the World War or the war with 
Spain shall be credited in an applicant’s ratings -where the applicant’s 
actual employment in a similar vocation to that for which he applies 
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was temporarily interrupted by such military or naval service but 
was resumed after his discharge. Competitors shall be duly jnotified 
of their ratings. 

** All competitors rated at 70 or more shall be eligible for ajppoint- 
ment. and their names shall be placed on the proper register jaceord- 
ing to their ratings: but the names of disabled veterans, theijr wives, 
and the widows of honorably discharged soldiers, sailors, and 
marines shall be placed above all others. * * * ” 

Respondent admits that on October *21. 1925, the President: of the 
United States issued Executive Order Xo. -1829, and that the excerpt 
therefrom quoted by petitioner is correct, but respondent further 
avers, as has been hereinbefore stated, that petitioner had I only a 
temporary status, and is accordingly not eligible for reinstatement. 

Respondent denies the other allegations of paragraph ten. 
12 12. Respondent is advised that the allegations of paragraph 

twelve consists merely of conclusions of law, the correctness 
of which conclusions respondent denies. 

Respondent further avers that he has no authority to reinstate pe¬ 
titioner. as prayed for in his said petition, for the reasons s<j?t forth 
herein, and that petitioner is not entitled to military preference for 
that he has never been a soldier” in the military service! of the 
United States. 

Respondent having fully answered prays to be hence dismissed, 
with his reasonable costs in this behalf incurred. 

F. H. PayniI, 

Acting Secretary of War. 

Leo A. Rover, 

United States Attorney. , 

Attorney for Respondent. 

i 

District of Columbia, ss: 

I. Frederick H. Payne, on oath depose and say that I am j Acting 
Secretary of War; that I have read the foregoing return and!answer 
by me subscribed; that the matters and things stated therein 1 verily 
believe to be true. 

F. H. Payne. 


Subscribed and sworn to before me this 27" day of Junej A. D., 
1930. 

[notarial seal] Adolf Gerhard, 

Notary Public , D. C. 

My commission expires July 10, 1930. 

i 

13 Return and answer of United States Civil Sen'vice j 

Commission 

Filed June 27, 1930 

7 i 

■f * * * * :je | * 

Now comes the United States Civil Service Commission, on^ of the 
respondents herein, and for return to the rule to show cau|se, and 
answer to the petition, says: 

1 and 2. Respondent admits the allegations of paragraphs one 
and two of said petition. 

35145—31-2 



8 


PATRICK J. HURLEY ET AL. VS. HOWARD L. CRAWLEY 


3. Respondent admits the allegations of paragraph three, ex¬ 
cept that respondent denies that petitioner was ever a 44 soldier in 
the military service of the United States. 

4. Respondent denies the allegations of paragraph four as stated, 
and specifically denies that petitioner was ever a 44 soldier ” of the 
United States, and upon information and belief avers the fact to be 
that according to the records of the War Department petitioner herein 
was inducted into the military service on September 2, 1918. by 
the local board for division No. 4 of the District of Columbia, and 


was sent to Camp Lee, Virginia, for physical examination to de¬ 
termine his fitness; for military service; that said petitioner arrived 
at said camp on September 3. 1918. the day before he was admitted 
to the hospital, and the clinical record on file in the War Department 
indicates that petitioners left thumb had become slightly tender on 
pressure about eight days before his admission to said Hospital and 
had grown worse gradually, the pain having become so severe on the 
preceding Sunday that poultices had been applied; that on September 
4. 1918. petitioner was admitted to the base hospital at said camp 
and remained under treatment until September 26, 1918; that during 
the period from September 26th to October 3, 1918. petitioner 


14 was with the 155th Depot Brigade awaiting his turn for 
physical examination for acceptance or rejection as a soldier, 
being carried on the records of the War Department during that 
period as a 44 recrhit,” being the term applied in the United States 
Army to those who have not yet been accepted as soldiers. Peti¬ 
tioner was again admitted to said base hospital on October 3, 1918, 
and remained therein until November 9, 1918, when he was examined 


and found physically disqualified for military service. Petitioner 
was accordingly rejected, and on recommendation of the examining 
board was discharged from the draft on November 9, 1918. Respond¬ 
ent admits that petitioner was in the military service of the United 
States from the date of his induction to the date of his discharge from 
the draft, and that his separation from the military service was under 
honorable conditions, but respondent specifically reiterates its denial 
that petitioner never has been a 44 soldier ” of the United States. 


5. Respondent admits that petitioner took a civil-service exami¬ 
nation for 44 printing pressman—cylinder ** and was rated 70% as 
a result of said examination. Respondent does not have sufficient 


information or knowledge to form a belief as to whether petitioner 
was informed that he was entitled to any preference. 


6. Respondent admits that petitioner received an appointment in 
the Bureau of Engraving and Printing from March 28th to June 27, 
1929, and from August 26th to October 31. 1929. Respondent fur¬ 
ther avers that both of the appointments were only temporary, and 
that neither appointment conferred upon petitioner any status 
making him eligible for reinstatement. 

15 7. Respondent admits that petitioner has asked it to grant 

him military preference, and respondent further avers that 
such preference can not be granted petitioner unless the Secretary 
of War furnishes it with a certificate showing that petitioner had 
been a 44 soldier ” in the military service. Respondent admits that 
the Secretary of War has never furnished such a certificate, and 
further denies that petitioner is entitled to such preference for that 
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petitioner was not discharged as a “ soldier " but merely discharged 
from the draft because of the reasons set forth in the fourth 
paragraph herein. 

8. Respondent denies the allegations of paragraph eigljit. 

Respondent, further answering paragraph eight, says t^iat if peti¬ 
tioner was entitled to military preference lie would receive ten addi¬ 
tional points because of said preference, placing him on the eligible 
list with a rating of 80%, and if and when a position w^s open his 
name would be certified according to its order on said list as a person 
entitled to disability preference. 

9. Respondent admits the allegations of paragraph niiie. 

10. Respondent admits that the act of July 11, 1919 (41 Stats. 37), 
is correctly quoted. 

Respondent admits that the excerpt from Executive Order No. 
3801 is correctly quoted, but avers the fact to be that saidj Executive 
Order No. 380i has been superseded by Executive Order No. 5068, 
and that a complete rule and order now in force in this connection 
is civil service Rule VI, as amended by the Executive order of March 
2. 1929, reading as follows: 

“ Examination papers shall be rated on a scale of 100 and the 
subjects therein shall be given such relative weights as the 
10 commission may prescribe. Honorably discharged soldiers, 
sailors, and marines shall have five points added to their 
earned ratings in examinations for entrance to the classified service. 
Applicants for entrance examination who, because of disability, are 
entitled either to a pension by authorization of the Bureau of Pen¬ 
sions or to compensation or training by the Veterans' Bureau, and 
widows of honorably discharged soldiers, sailors, and marines, and 
wives of injured soldiers, sailors, and marines who themselves are 
not qualified, but whose wives are qualified for appointment, shall 
have ten points added to their earned ratings. In examinations 
where experience is an element of qualifications, time spent in the 
military or naval service of the United States during the World War 
or the war with Spain shall be credited in an applicant’s ratings 
where the applicant’s actual employment in a similar vocation to 
that for which he applies was temporarily interrupted by such 
military or naval service but was resumed after his discharge. 
Competitors shall be duly notified of their ratings. 

“All competitors rated at 70 or more shall be eligible folr appoint¬ 
ment, and their names shall be placed on the proper register accord¬ 
ing to their ratings; but the names of disabled veterans, tlieir wives, 
and the widows of honorably discharged soldiers, sailors, and 
marines shall be placed above all others. * * * ” 

Respondent admits that on October 21, 1925, the President of the 
United States issued Executive Order No. 4329, and that the excerpt 
therefrom quoted by petitioner is correct, but respondent further 
avers, as has been hereinbefore stated, that petitioner had only a 
temporary status, and is accordingly not eligible for reinstatement. 

Respondent denies the other allegations of paragraph 10. 

12. Respondent is advised that the allegations of paragraph 
twelve consist merely of conclusions of law, the correctness of which 
conclusions respondent denies. 
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Respondent further avers that it has no authority to reinstate 
petitioner, as prayed for in his said petition, for the reasons set 
forth herein, and that petitioner is not entitled to military 
17 preference for that he has never been a soldier " in the mili¬ 
tary service of the United States. 

_ •' 

Respondent having fully answered prays to be hence dismissed, 
with his reasonable costs in this behalf incurred. 

United States Civil Service Commission, 
By G. R. Wales, Acting President. 

Leo A. Rover, 

United States Attorney. 

Attorney for Respondent. 

District of Columbia, ss: 

I. George R. Walis, on oath depose and say that I am acting 
president of the United States Civil Service Commission; that I 
have read the foregoing return and answer by me subscribed on be¬ 
half of said commission: that the matters and things stated therein 
I verily believe to be true. 

G. R. Wales. 

Subscribed and sworn to before me this 27th dav of June, A. D., 
1930. 

[NOTARIAL SEAL.] C. C. HATHAWAY, 

Notary Public. D. C. 

IS Demurrer to return and answer of Patrick */. Hurley 

Filed August 30, 1930 


# # * :1c :5c 

Xow comes the petitioner in the above-entitled action, by his 
attorney, and says that the return to rule to show cause and answer 
to petition of Patrick J. Hurley, Secretary of War, one of the re¬ 
spondents herein, is bad in substance. 

Warren E. Miller, 

Attorney for Petitioner. 


NOTE 

Among the points of law to be presented at the hearing on the 
above demurrer are: 

1. The above return to rule to show cause and answer to Peti¬ 
tion and no individual paragraph thereof sets forth sufficient facts 
as to constitute a valid defense to the above action. 

2. The above return to rule to show cause and answer to peti¬ 
tion does not take into consideration the provisions of section 157 
of Part VII of selective service regulations prescribed by the Presi¬ 
dent under the authority vested in him by the terms of the selective 
service law. (Act of Congress approved May 18, 1917.) 

3. The return to rule to show cause and answer to petition, and 
particularly paragraph 10 thereof, are insufficient to constitute a 
valid defense to this action for the reason that same fails to take into 
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consideration the fact that your petitioner is, because of 

19 disability, entitled ;o compensation by the United States 
Veterans’ Bureau as set forth in civil service Rule VI as 

amended bv the Executive order of March 2, 1929. 

4. And further defects appearing upon the record. 

i 

To: Leo Hover, 

United States Attorney , Attorney for the Defendant. 

Take notice that the foregoing motions will be for hearing in the 
Supreme Court of the District of Columbia on Monday, September 
8th, or as soon thereafter as counsel can be heard. 

Warren E. Miller, 

Attorney for Petitioner. 

Service of the foregoing demurrer is hereby acknowledged this 
30th dav of August, 1930. 

Leo A. Hover, 

United States Attorney. 

Demurrer to return and answer of United States Civil'.Service 

Commission 

i 

Filed August 30, 1930 j 

i 

* * * * # * * 

Now comes the petitioner in the above-entitled action, by his 
attorney, and says that the return to rule to show cause and answer 
to petition of United States Civil Service Commission, on & of the 
respondents herein, is bad in substance. 

Warren E. Miller, 

Attorney for Petitioner. 

20 NOTE 

i 

Among the points of law to be presented at the hearing on the 
above demurrer are: 

1. The above return to rule to show cause and answer to petition 
and no individual paragraph thereof sets forth sufficient facts as 
to constitute a valid defense to the above action. 

2. The above return to rule to show cause and answer to ipetition 
does not take into consideration the provisions of section 157 of 
Part VII of selective service regulations prescribed by the President 
under the authority vested in him by the terms of the selective 
service law. (Act of Congress approved May 18, 1917.) 

3. The return to rule to show cause and answer to petition, and 
particularly paragraph 10 thereof, are insufficient to constitute a 
valid defense to this action for the reason that same fails; to take 
into consideration the fact that your petitioner is, because' of dis¬ 
ability, entitled to compensation by the United States 'Vjeterans’ 
Bureau as set forth in civil service Hule VI as amended! by the 
Executive order of March 2, 1929. 

4. And further defects appearing upon the record. 
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To: Leo Rover, 

United States Attorneys 

Attorney for the Defendant. 

Take notice that the foregoing motions will be for hearing in the 
Supreme Court of the District of Columbia on Monday, Sep- 
21 tember 8th, or as soon thereafter as counsel can be heard. 

Warren E. Miller, 

i Attorney for Petitioner. 

Service of the foregoing demurrer is hereby acknowledged this 
30th day of August, 1930. 

Leo A. Rover, 
United States Attorney. 


Memorandum opinion 
Filed October 14, 1930 

* * ! * * * :jc * 

This is an application for a writ of mandamus. It prays that 
the writ— 

“ may be issued to the said respondents, commanding them to grant 
your petitioner (a) the additional ten points added to his earned 
rating, to which he is entitled by reason of Executive order of 
March 3, 1923 (No. 3801); (b) to reinstate your petitioner as pro¬ 
vided by Executive order, October 21, 1925 (No. 4329) : (c) to 
place the name of your petitioner above all others on the proper 
register in accordance with the provision of Executive order, March 
2,1929 (No. 5068).” 

Under date of August 26. 1918 the petitioner, who had been 
drafted for service in the late war. was ordered by division four 
of the local draft board for this district, to report at the city post 
office at 8.00 p. m., September 2, 1918. A copy of this order is 
attached to the petition as Exhibit one, and it informs the peti¬ 
tioner that he has been selected for immediate military service. 
There then follows the direction to report to the local board at the 
city post office 44 for military duty ” and it concludes with this 
paragraph: 

22 44 From and after the day and hour just named you will be a 

soldier in the military service of the United States.” 

The order is entitled “order of induction into militarv service of 

V 

the United States,” and the board to which he was thus ordered to 
report was the local board for division No. 4, District of Columbia. 
He reported as required by said order and thereupon was sent to 
Camp Lee in the State of Virginia, but almost immediately there¬ 
after blood poison developed and he thereupon was sent to the 
hospital at the camp on September 4,1918, and remained there under 
treatment until September 26, 1918, at which time he was discharged 
from the hospital and ordered back to duty. This duty, among other 
things, required him to move beds which had been used by persons 
suffering from influenza, there being an epidemic of that malady at 
the camp at the time. The petitioner was taken ill with influenza 
and was readmitted to the same hospital on October 3,1918, where he 
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remained until November 9, 1918, at which time he was discharged 
from the military service of the United States. Thereafter he took 
a civil service examination for printing pressman—cylinder,” and 
as a result was given a rating of 70%, and he received an appoint¬ 
ment in the Departmental service of the United States in th6 Bureau 
of Printing and Engraving during the year 1929, but because of lack 
of work was dropped from the roll of the Bureau. 

He claims a preference under the law by reason of his military 
service, a preference which, among other things, entitles him to have 
ten points added to his earned rating of 70%, and by an authorized 
Executive order made by the President, it was prescribed, 

23 among other things, that the names of disabled veterans should 
be placed above all others. This additional rating, and 

veterans’ preference have been denied to him by the respondents and 
he claims that this denial is arbitrary and without warranty of law. 
He therefore seeks by a writ of mandamus to require the respondents 
to accord him the rating and preference claimed and this he would 
be entitled to, as a matter of right, if he comes within the various 
statutes, and regulations having the force of law, and which he 
invokes and inisists that he does. 

It should be added that the petitioner was entitled to compensation 
from the Veterans’ Bureau and has received training from that 
bureau and is receiving compensation from that bureau as a veteran 
of the late war. 

In substance the answers of the respondents raise a single question 
of law and that is presented to the court by the pleadings and briefs 
that have been submitted, and it was also orally argued. 

There are no disputed facts and the case resolves itself into the 
solution of the question thus raised. 

Substantially, that question is that under the admitted facts the 
petitioner never became a “ soldier ” of the United States and that he 
was discharged from his military service for the physical disabilities 
from which he suffered as set forth above. I 

In the brief submitted on behalf of the respondents by thfe United 
States district attorney, it is urged that his discharge was jfrom the 
“ draft ” and appended to the brief is a copy of the form of such 
discharge. This is entitled “ discharge from draft ” and certifies 
that the person “ is hereby discharged from the military service 

24 of the United States by reason of * * and ttjen there 

is inserted the grounds of discharge. It further states that the 

person thus discharged “ was inducted into the service from the juris¬ 
diction of the local board,” and before whom he had been inducted 
into the service. It concludes bv informing the person thus dis¬ 
charged that the discharge is only “ from his present obligation to 
serve in the Army ” and states that under section 5 of the act of May 
18,1917— 

u all registered persons remain subject to the draft unless exempted 
or excused as in that act provided. Therefore, this discharge does 
not excuse the holder from obedience to the process of exemption 
boards.” 

In a note appended to this discharge it is stated that the form 
used will be used for the discharge of men rejected on account of 
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physical unfitness, and it is not to be used in cases of men who have 
been accepted for military service and are subsequently discharged. 

The respondents’ brief also has attached to it the form used in a 
discharge from the United States Army, and that certifies that the 
person named in it “is hereby honorably discharged from the mili¬ 
tary service of the United States by reason of * * and then 

the reason is inserted. It also contains a statement that the person 

who is discharged “ when enlisted was-years of age and by 

occupation a-(Italics supplied.) These blanks, of course, 

being filled out with the information they contemplate giving. 

In fairness to the relator it should be stated that he was not dis¬ 
honorably discharged from the draft, but discharged only because 
of physical disabilities. 

25 It will be observed that in both forms the discharge is “ from 

the militarv service of the United States.” 

* 

Under the selective service regulations, promulgated by the Presi¬ 
dent. bv virtue of authority vested in him bv the terms of the selective 
service law, approved May 18, 1917, and particularly section 302 of 
those regulations, it is prescribed that a notice then to be given to 
men selected for military service and ordered to report to a local 
board for militarv dutv. shall inform them that from the day and 
hour specified on the!classification list of the local board 
** is the time that marks your actual obligation as a soldier of the 
United States. 

“Failure to report 1 promptly at the hour and on the day named 
is a grave military offense, for which you may be courtmartialed. 
Willful failure to report with an intent to evade military serv’ice 
may constitute desertion from the army of the United States, which 
in time of war is a capital offense.” (Italics supplied.) 

It appears to the Court from the foregoing that from the time 
the petitioner was inducted into the military service of the United 
States he became, in law a “soldier” of the United States, even 
though Ids service was brief and he was discharged for physical 
disabilities, as has-been stated above. 

The draft law was enacted as one. if not the most important 
means of raising, in a great crisis, an army for the United States, 
that it might take part with its allies in bringing to a \dctorious 
conclusion a war that was threatening the very foundations of the 
social order to which jwe belong. Such an army was thus raised and 
how gallantly’ that army performed its share in bringing the yvar to 
and end is a conspicuous chapter in the history of the United States, 
of which ail of us should be proud. 

26 In the formation of such an army there were necessarily all 
kinds of military service and duties to be performed. Great 

units go to make up the combatant or fighting force. Other units 
are required to supply the army with all that is needed for its sup¬ 
port, and to furnish it with weapons, ammunition, medical and hos¬ 
pital treatment, etc., and undoubtedly officers and men in the military 
service under such circumstances are assigned to duties yvhich it is 
determined they are best able to perform. All such are in the mili¬ 
tary service of the country, even though they may not be “ soldiers,” 
meaning thereby the fighting or combatant units. It is quite true 
that in the performance of military service there are both officers 
and men who yvill neyer come within sight or hearing of the battle- 
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fields of a war, but they will nevertheless be rendering essential and 
vital military service in the prosecution of the war. 

The court does not share in the opinion of the respondent Secre¬ 
tary of War, and acquiesced in by the remaining respondents, that 
a man drafted as the petitioner was, and inducted into the military 
service of the United States, as he was, was not a “ soldieif ” of the 
United States entitled to the rating and preference that are claimed 
by the petitioner in this case. 

For the foregoing reasons the court is of the opinion that the writ 
of mandamus should be issued as prayed by the petitioned, and an 
order will be settled and signed giving effect to the conclusions thus 
reached, upon presentation and notice. 

F. L. Siddons, Justice. 

October 14, 1930. 

! 

27 Order for writ of mandamus 

Filed October 29, 1930 j 

* * « * * * * 

This cause having been heard on the petition, rule to show cause, 
and answer of defendants hereto and demurrer of petitioned, where¬ 
upon the court being fully advised in the premises and on consid¬ 
eration thereof, it is this 29th day of October, A. D. 1930,1 

Adjudged and ordered that a peremptory writ of mandamus issue 
out of this court directed to Patrick J. Hurle} 7 , as Secretary; of War; 
Thomas E. Campbell, as president of United States Civil Service 
Commission; George R. Wales, and Jessie Dell, as commissioners, 
United States Civil Service Commission, directing and companding 
them and each of them first, to grant the petitioner herein the addi¬ 
tional ten (10) points added to his earned civil service rating as a 
u printing pressman—cylinder to which he is entitled biy reason 
of Executive order of March 3, 1923 (No. 3801); second ', to |place the 
name of petitioner above all others on the proper register of the 
Civil Service Commission in accordance with provisions of Executive 
order of March 2, 1929 (No. 5068). 

F. L. Siddons, Justice. 

Approved as to form. 

Leo A. Rover, 

United States Attorney. 

From the foregoing order the defendants note an appeal to the 
Court of Appeals of the District of Columbia. 

Leo A. RovSr, 

United States Attorney. 

28 To: Leo Rover, 

United States Attorney, Attorney for the Defendant: 

Please take notice that the above order for writ of mandamus will 
be called to the attention of this court on Tuesday, October 28th,, 
1930, at 10.00 a. m. or as soon thereafter as counsel may be heard. 

Warren E. Miller, 
Attorney for Petitioner. 

Warren E. Miller, j 

Attorney for Petitioner . 

i 

l 


i 
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Assignment of errors 
Filed December 5,1930 

***** * * 

Now comes Leo A. Hover, United States Attorney, attorney for 
the respondents herein and assigns as error, as follows: 

1. The court erred in sustaining the demurrers of petitioner. 

2. The court erred in ordering the writ of mandamus to issue. 

3. The court erred in holding that petitioner is an “ honorably dis¬ 
charged soldier ?? within the meaning of the civil-service rules and the 
Executive orders involved in this proceeding. 

Leo A. Rover, 

United States Attorney , 
Attorney far Respondents. 



Designation of record 


Filed December 4, 1930 
* * * 


* 


The clerk of the court will kindly prepare transcript of record on 
appeal in the above-entitled cause and will include therein the 
following: 

1. Bill of complaint and exhibits. 

2. Return and answer of Patrick J. Hurley, Secretary of War. 

3. Return and answer of United States Civil Service Commission. 

4. Demurrer of petitioner to return and answer of Patrick J. Hur¬ 
ley, Secretary of War. 

5. Demurrer of petitioner to return and answer of United States 
Civil Service Commission. 

6. Memorandum opinion of court. 

7. Final order granting writ of mandamus. 

8. Assignment of errors. 

9. This designation. T . ^ 

Leo A. Rover, 

U. S. Attorney. Attorney far' Respondents. 
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Supreme Court of the District of Columbia 


United States of America, District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered 
from 1 to 29, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 78232 at Law, 
wherein Howard L. Crawley is petitioner and Patrick J. Hurley, 
as Secretary of War, et al., are Respondents, as the same remains 
upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
8th day of January, 1931. 

[seal.] Frank E. Cunningham, Clerk. 

(Indorsement on cover:) District of Columbia, Supreme Court. 
No. 5336. Patrick J. Hurley, as Secretary of War, et al.. vs. Howard 
L. Crawley. Court of Appeals, District of Columbia. Filed Jan. 8, 
1931. Henry W. Hodges, clerk. 

U. S. GOVERNMENT PRINTING OFFICE: 1*31 
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In the Court of Appeals of the District 

of Columbia 

i 
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i 

January Term, 1931 


No. 5336 


i 

i 


Patrick J. Hurley, as Secretary of War ; Thom|as 
E. Campbell, as president of United States CiVil 
Service Commission; Greorge R. Wales and 
Jessie Bell, as commissioners, U. S. Civil Service 
Commission, appellants I 

v. ! 

Howard L. Crawley ! 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF OF APPELLANTS 


STATEMENT OE EACTS 

1 

This is an appeal by the Secretary of War and 
the Civil Service Commission, appellants herein, 
from an order of the court below granting a writ 
of mandamus commanding the appellants to grant 
to appellee the preferential status that the court 
below found he was entitled to by reason of Execu¬ 
tive order of March 3, 1923, No. 3801, and further 

43489—31 (1) 
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requiring that the name of appellee be placed above 
all others on the register of the Civil Service Com¬ 
mission, in accordance with the provisions of Ex¬ 
ecutive order of March 2, 1929, No. 5068. From 
this order appellants duly noted an appeal to this 
Court. 

The facts that are conceded, according to the 
status of the record, are as follows: The appellee 
on August 26, 1918, was ordered by division four 
of the local draft board for the District of Colum¬ 
bia to report at the city post office on September 
2,1918, for military duty; that on said date appellee 
was sent to Camp Lee, Virginia, for a physical 
examination to determine his fitness for military 
service; that appellee arrived at the camp on Sep¬ 
tember 3, 1918, and that the clinical record on file 
in the War Department indicates that on Septem¬ 
ber 4, 1918, appellee was admitted to the base hos¬ 
pital at said camp because of the condition of his 
left thumb, and remained under treatment for that 
ailment until September 26, 1918; that from Sep¬ 
tember 26 to October 3, 1918, appellee was with 
the 155th Depot Brigade awaiting his turn for 
physical examination for acceptance or rejection 
as a soldier, being carried on the records of the War 
Department during that period as a “recruit,” that 
being the term applied in the United States Army 
to those who have not yet been accepted as soldiers; 
appellee was again admitted to said base hospital on 
October 3, 1918, and remained there until Novem- 
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ber 9,1918, when he was examined and found physi¬ 
cally disqualified for military service. Appellee 
was accordingly rejected, and was discharged from 
the draft on November 9, 1918, under honorable 
conditions. 

Because of the fact that appellee was never Ac¬ 
cepted as a “soldier’’ of the United States, the 
Secretary of War has refused to certify to the Civil 
Service Commission that appellee is an honorably 
discharged “soldier”; and the Civil Service Com¬ 
mission, because of the fact that the Secretary qf 
War will not certify that appellee occupies the 

i 

status of a discharged “soldier,” has refused to 
grant appellee military preference. 

I 

QUESTIONS INVOLVED 

1. Is appellee an honorably discharged “sol¬ 
dier”? | 

I 

2. Under Civil Service Rule VI (as amended by 
the Executive Order of March 2,1929), is appellee 
entitled to the relief asked because he has received 
compensation from the Veterans’ Bureau? 

STATUTES INVOLVED 

J 

Act of Congress of July 11,1919 (41 Stat. 37) : 

That the act entitled “An act to provide 
for the Fourteenth and subsequent decennial 
censuses,” approved March 3, 1919, so fAr 
as it relates to preference in employment of 
honorably discharged soldiers, sailors, and 
marines, be amended to read as follows: 
“That hereafter in making appointments to 


i 
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clerical and other positions in the executive 
branch of the Government in the District 
of Columbia or elsewhere preference shall 
be given to honorably discharged soldiers, 
sailors, and marines, and widows of such, 
and to the wives of injured soldiers, sailors, 
and marines, who themselves are not quali¬ 
fied, but whose wives are qualified to hold 
such positions. 77 

Section 9, Title I, World War Veterans’ Act of 
June 7,1924: 

The terms “man' 7 and “enlisted man' 7 
mean a person, whether male or female and 
whether enlisted, enrolled, or drafted into 
active service in the militarv or naval forces 
of the United States, and include noncom¬ 
missioned and petty officers and members of 
training camps authorized by law. 

Section 24, Title I, World War Veterans’ Act of 
June 7,1924: 

That if after induction bv the local draft 
board, 1 or after being called into Federal 
service as a member of the National Guard, 
but before being accepted and enrolled for 
active service, the person died or became 
disabled as a result of disease contracted or 
injury suffered in the line of duty and not 
due to his own willful misconduct, involving 
moral turpitude, or as a result of the aggra¬ 
vation, -in the line of duty and not because 
of his own willful misconduct involving- 
moral turpitude, of an existing disease or 
injury, he or those entitled thereto shall re¬ 
ceive the benefits of compensation payable 
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under Title II; and any insurance applica¬ 
tion made by such person after induction; by 
the local draft board but before being ac¬ 
cepted and enrolled for active service shall 
be deemed valid. 

Civil Service Rule VI (as amended by the Exec¬ 
utive Order of March 2, 1929) : I 

Examination papers shall be rated on a 
scale of 100, and the subjects therein shall 
be given such relative weights as the coin- 
mission mav prescribe. Honorably dis- 
charged soldiers, sailors, and marines shall 
have five points added to their earned rat¬ 
ings in examinations for entrance to the 
classified service. Applicants for entrance 
examination who, because of disability, qre 
entitled either to a pension by authorization 
of the Bureau of Pensions or to compensa¬ 
tion or training by the Veterans’ Bureau, 
and widows of honorably discharged sol¬ 
diers, sailors, and marines, and wives :of 
injured soldiers, sailors, and marines who 
themselves are not qualified, but whose wives 
are qualified for appointment, shall haye 
ten points added to their earned ratings. 
In examinations where experience is an ele¬ 
ment of qualifications, time spent in the 

militarv or naval service of the United 
%/ 

States during the World War or the war 
with Spain shall be credited in an appli¬ 
cant’s ratings where the applicant’s actual 
employment in a similar vocation to that 
for which he applies was temporarily inter¬ 
rupted by such military or naval service, 
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but was resumed after his discharge. Com¬ 
petitors shall be duly notified of their 
ratings. 

All competitors rated at 70 or more shall 
be eligible for appointment, and their names 
shall be placed on the proper register ac¬ 
cording to their ratings; but the names of 
disabled veterans, their wives, and the 
widows of honorably discharged soldiers, 
sailors, and marines shall be placed above 
all others. * * * 


ARGUMENT 

Point One: Is appellee an honorably discharged “ soldier ” ? 

Our answer to the first question is that appellee 
was never a “soldier ” but only a person who had 
been ordered by a draft board to report to the 
proper military authorities, there to await the de¬ 
cision of such authorities as to whether he should 
be rejected or accepted. 

The undisputed facts as shown by the record in 
this case conclusively demonstrate that appellee was 
never accepted, but that after he had spent some 
time at Camp Lee, Virginia, he was discharged be¬ 
cause of physical disability. 

We think the reasoning of the Supreme Court of 
Rhode Island in the case of Bannister v. Soldiers' 
Bonus Board, 43 R. I. 346 (112 Atl. 422; 13 A. L. R. 
589) applies with equal force in this case. Bannis¬ 
ter had been directed to report in precisely the same 
language as the appellee here; he had reported; he 
had been received at a camp; he had been physically 
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examined by the military authorities; he had been 
rejected as physically unfit and had received a “dis¬ 
charge from draft/’ all precisely as in the instant 
case, yet the Rhode Island court declined to hold 
him as an enlisted man within the meaning of Sec¬ 
tion 2 of the Rhode Island Law as set forth in| the 
case cited. 

The language of the Rhode Island court is so 
pertinent that there follows herewith very generous 
extracts from the opinion of the court. The cdurt, 
among other things, said: 

It would seem that the word “muster” 

i 

may be used accuratelv in describing the 
gathering together of men by military order 
at the various camps for the purpose of se¬ 
lecting, and later training, those who oii ex¬ 
amination appear to possess the necessary 
qualifications. But, in our opinion, a man 
has not been “mustered into the Federal 
service” within the meaning of Section 2 of 
said Chapter 1832 until he has passed 
muster, or, in other words, until he has been 
finally selected as a person fit for service, 
and actually enrolled in the service. It does 
not appear that the petitioner’s name was 
ever placed on any muster roll of the army, 
but, on the contrary, it does appear thajt on 
the tenth day following the day he reported 
at the State House, he was rejected as unfit 
for service and discharged, not from j the 

army, but from the draft. (Italics oujrs.) 

* * * 

To entitle the petitioner to a bonus from 
the State, he must have been recognized by 




the War or Navy Department as an enlisted 
man; lie must have been 44 mustered into the 
Federal service” and he must have reported 
for active duty. The petitioner never had 
an opportunity to report for active duty. 
His experience with the draft never brought 
him to the stage where it was possible for 
the Army or Navy Department to order him 
to attack the enemy or endure other perils 
of war. (Italics ours.) He was not called 
for active duty. His name was selected by 
lot, as were the names of ail other persons 
who were called by the draft, and he, like the 
others, was ordered to report to a camp for 
a physical examination to determine his fit¬ 
ness for active duty. Had the petitioner 
successfully passed the physical examina¬ 
tion, he probably would have been enrolled 
as a member of the army and assigned to 
active duty in a training camp. 

In the argument of this case below, counsel for 
appellee attempted to distinguish the Bannister 
case on two grounds; first, that Bannister was not 
“mustered into the service”; and second, that the 
“rejection” in this case did not take place promptly. 

As to the first ground of attempted distinction, 
counsel contended that appellee was “mustered into 
the military service.” There was no such process 
under the recent draft as “mustered into the serv¬ 
ice.” A drafted man was first “registered”; then 
“selected for military service”; then “ordered to 
report to a local board for military duty.” He took 
no oath of enlistment, nor was one required by law. 
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j 
I 

Being now “in the military service,” although not 
yet a “soldier” therein, he was entrained and sebt 
to a mobilization camp. There he was examined by 
the military authorities and either “accepted” br 
“rejected”; if “accepted,” he became a “soldier.” 
“Muster” is a term simply not applicable to entry 
into the military service under the recent draft, bbt 
is referable to certain processes of entering the 
service by others than draftees, or in earlier wajrs 
in which this country participated. Appellee netier 
went farther than Bannister; he was rejected at tfie 
same point in the proceedings; namely, after physi¬ 
cal examination, and declaration of unfitness in con- 

i 

sequence thereof . 

As to the second ground for the attempted dis¬ 
tinction between this and the Bannister case, 
namely, that appellee’s rejection did not take plbce 
promptly, appellee’s argument apparently is that 
Section 166 of the Selective Service Regulations 
(1918, 2d Edition) provided that certain reports 
should be made within a maximum of thirtv days, 
therefore the failure to make these reports changed 
the status of appellee from that of an inducted man 
awaiting acceptance into that of a full-fledged “ sol¬ 
dier.” Even if a provision in regulations not pro¬ 
mulgated until September 16, 1918 (two webks 
after appellee's induction), can be regarded |as 
retroactively in force on the date of appellee’s in¬ 
duction, namely, September 2,1918, we submit tliat 
the provision is directory rather than mandatory, 


i 
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and failure to comply with it can not possibly have 
worked a change in appellee’s status. 

In the ease of Reed v. Sharon, 35 Conn. 191, a 
town had voted to pay three hundred dollars to 
every citizen “drafted into the service of the United 
States during the present war and accepted by the 
Board of Examiners.” It was held that one was 
not drafted into the service until he had had a 
physical examination and had been accepted by the 
board of enrollment; and that one was not so 
drafted merely because he was notified by the 
proper authorities that he had been drafted into 
the military service of the United States and re¬ 
quired to appear at a specified date for examina¬ 
tion. 

To the same effect see Bickford v. Brooksville, 
55 Maine 89. 

It was likewise argued in the court below that 
the fact that appellee became subject to the Ar¬ 
ticles of War naturally made him a “soldier.” 

The Supreme Court of Rhode Island, in the 
Bannister case hereinbefore cited, answers that 
contention in the following language: 

The petitioner suggests that had he re¬ 
fused to obey the order to report to Camp 
Fort Sam Houston, he would have been sub¬ 
ject to military discipline and punished as a 
deserter. Section 2 of the Selective Service 
Law provides that “all persons drafted into 
the service of the United States * * * 
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shall, from the date of said draft or accept¬ 
ance, be subject to the laws and regulations 
governing the regular army.” When tljie 
petitioner was drafted, or, in other words, 
inducted into the service, he became subjefet 
to military law and regulations. Section; 6 
of the Act of May 18, 1917, entitled, “An 
Act to Authorize the President to Increase 
Temporarily the Military Establishment of 
the United States,” provides that any person 
who fails or neglects to perform any duty 
required of him in the execution of said Act 
shall “if subject to military law, be tried lj)y 
court-martial and suffer such punishment fts 
a court-martial may direct.” It was the in¬ 
tention of Congress, as expressed in the t\^o 
acts last above cited, that a person shouid 
be subject to the military law during the 
time intervening between his induction into 
the service and his final acceptance or rejec¬ 
tion. The purpose evidently was to prevent 
the government, in an emergency, from 
being hampered by delays incident to pro¬ 
cedure in the civil courts. A person, how¬ 
ever, may be subject to military law and 
regulations without being a member of the 
army, and it does not follow’ that a man mdst 
be a member of the army to be the subject 
of court-martial. 

The Supreme Court of the United States in the 
early case of Houston v. Moore, 5 Wheat. 1, pointed 
out the difference between* one having a full mili- 

i 

tary status as a soldier of the United States and 




being merely subject to military discipline in the 
following language: 

It is true that the refusal or negligence of 

the militia to obev the orders of the Presi- 

%/ 

dent is declared to be an offense against the 
United States, and subjects the offender to a 
certain prescribed punishment. But this 
flows from the power bestowed upon the gen¬ 
eral government to call them forth; and con¬ 
sequently, to punish disobedience to a legal 
order by no means proves that the call of the 
President places the detachment in the serv¬ 
ice of the United States. 

The very nature of the discharge paper received 
by appellee, as compared with the discharge re¬ 
ceived by a “soldier,” again illustrates the fact that 
the appellee was not discharged as a “soldier” of 
the United States but simply discharged from the 
draft. 

A copy of “Discharge from Draft” (the type re¬ 
ceived by the appellee) as well as a copy of “Hon¬ 
orable Discharge from The United States Army” 
(the type of discharge received by the man who is 
discharged as a “soldier”) are set forth in the 
appendix to this brief. 

Point Two: Under Civil Service Rule VI, as amended by 
the Executive order of March 2, 1929, is appellee entitled 
to relief because he has received compensation from the 
Veterans’ Bureau? 

* 

The fact that appellee received compensation 
from the Veterans’ Bureau has no bearing on his 
status as a “soldier,” because under Section 24, 
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i 


Title 1, World War Veterans’ Act of June 7, 1924, 
infra), it is provided, among other things, “that 
after induction by the local draft board * * * 

i 

but before being accepted and enrolled for activb 
service * * * he * * * shall receive thb 

benefits of compensation * * 

Appellee claims that under Civil Service Rule 
VI, as amended by the Executive order of Marcjh 
2, 1929, he is entitled to relief because of thiis 
language: 

i 

i 

Applicants for entrance examination who, 
because of disabilitv, are entitled * * !* 

to compensation * * * by the Veter¬ 
ans’ Bureau * * * shall have ten 

points added to their earned ratings. 

The answer to this is that this Civil Service 
Rule and Executive order are predicated upon the 
Act of July 11, 1919, infra, wherein Congress 
provided: ; 

That hereafter, in making appointments 
to clerical and other positions in the execu¬ 
tive branch of the government, * * i* 

preference shall be given to honorably dis- 
charaed soldiers * * *. 

t/ 

In other words, the Executive order and the 
Civil Service Rule must of necessity be predicated 
upon and limited by the will and mandate of Con¬ 
gress, as set forth by that body in the legislation 
referred to, and it accordingly follows that the 
order and the rule can only apply to an individual 
who is an “honorably discharged soldier.” 


! 
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CONCLUSION 

It is therefore respectfully submitted that the 
judgment of the court below should be reversed, 
with costs. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney, 
Attorney for Appellants . 



APPENDIX 


DISCHARGE FROM DRAFT 

i 

To all whom it may concern: 

This is to certify that_L 

(Christian name.) 

_ _is hereby dis- 

(Surname.) (Army serial number.) 

charged from the military service of the United 
States by reason of_j_ 


Said_was inducted into the 

service from the jurisdiction of the Local Board 1 

for_, Adjutant General, 1 State of 

_, on the_day of_, 191__. 

While this certificate discharges the person 
named herein from his present obligation to serve 
in the Army, it does not operate as a permanent bdr 
to his subsequent entrance into the military serv¬ 
ice. Under Section 5 of the Act of May 18, 191^7, 
all registered persons remain subject to the draft 
unless exempted or excused as in that act provided. 
Therefore, this discharge does not excuse the holder 
from obedience to the process of Exemption 

i 

Boards. 

Given at_, this-day of 

_, 191__. j 

g (command |i f _ j 

* order 

! 

(Signature of person discharged.) 

Adjutant, j 

1 Strike out words not applicable. 

Note.— This form will be used for discharge of aliens and 
alien enemies and of men rejected on account of physical 

( 15 ) | 
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unfitness, dependency, etc. It will not be used in cases of 
men who have been accepted for military service and are 
subsequently discharged. 

HONORABLE DISCHARGE FROM THE UNITED STATES 

ARMY 

To all whom it man concern: 

This is to certify That 1 _ 

« 7 


the United States Army, as a Testimonial of 

Honest and Faithful Service, is hereby Honorably 

Discharged from the military service of the United 

States bv reason of :t - 

* 

Said___was 

born in_, in the State of_ 

When enlisted he was_rears of age and bv oc- 

cupation a_ He had_eyes,_ 

hair,_complexion, and was_feet_ 

inches in height. 

o 

Given under mv hand at_._ 

this-day of-one thousand nine 

hundred and_ 


Commanding . 

1 Insert name. Christian name first: e. <r.. “John Doe." 

V. * 

- Insert Army serial number, grade, company, and regi¬ 
ment or arm or corps or department: e. g., “1620302"; 
“Corporal. Company A. 1st Infantry": “ Sergeant. Quar¬ 
termaster Corps": “Sergeant, First Class. Medical Depart¬ 
ment." 

3 If discharged prior to expiration of service, give num¬ 
ber. date, and source of order or full description of author¬ 
ity therefor. 
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